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Foreword

This issue of the BULLETIN contains a list of court days for 1967 in the
various district courts of the state of Kansas.

Both the Judicial Council and its advisory committee on revision of the
criminal law have been steadily at work on the project for the past year. The
advisory committee on September 1, 1966, concluded its third year of work.
Originally the Council planned to submit a complete draft recodifying the
criminal code in time for the 1967 session of the legislature to act upon it.
The magnitude and complexities of the task have made it impossible to meet
this goal, and it is now apparent the complete draft will not be ready before
the 1969 session of the legislature. Urgency for procedural legislation, imple-
menting recent United States Supreme Court decisions requiring the appoint-
ment of counsel for indigent persons charged with crime, has commanded the
attention of the Council and its advisory committee recently.

This Bill, initially prepared by the advisory committee, has been modified
and changed by the Council and is published on the following pages of this
BuLLeETIN. The Bill as presently drafted has the approval of the Council and
is recommended to the legislature for adoption with two qualifications:

I. Both the Judicial Council and its advisory committee share the opinion
that the administration of our criminal laws is a state and not a local problem,
and therefore should have financial support at the state level. Nevertheless,
the Council recognizes the problem of financing to be one of legislative policy
and defers this matter to the competence of the legislature.

II. In Section 13 the Bill makes provision for the recoupment of public
funds expended on behalf of an indigent person charged with crime. The first
part of this section makes the defendant liable to the state of Kansas for a sum
equal to the expenditure, and authorizes its recovery from the defendant where
assets are later found to be available from the defendant. The second part of
this section relates to the recoupment of funds expended on behalf of an in-
digent defendant from his spouse, if married at the time the crime charged
was claimed to have been committed, and from his parents, or either of them,
if he was under twenty-one years of age at the time the crime charged was
claimed to have been committed. It is the opinion of the Council that this
second provision is basically a question of legislative policy, and is incorporated
as a suggestion for consideration.

Recent federal decisions necessitating procedural implementation in crim-
inal cases at the state level are contained in the Preamble, which is self-
explanatory.

The Bill published in this issue of the BuLLETIN is designed as a part of the
overall revision of the Kansas criminal code and prescribes an orderly procedure
to give the indigent defendant counsel and assistance throughout the pro-
ceeding.

The present members of the advisory committee on criminal law revision
are the Honorable Doyle E. White of Arkansas City, chairman and member
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of the Kansas Judicial Council; E. Lael Alkire, Wichita, vice chairman; Selby S.
Soward, Goodland; William M. Ferguson, Wellington; Lee V. Hornbaker,
Junction City; George T. Van Bebber, Troy; Charles F. Forsyth, Erie; and
Paul E. Wilson, Lawrence, reporter. Past members of the committee who re-
signed by reason of health are A. K. Stavely and Howard E. Payne. Lester M.
Goodell of Topeka served on the committee until his death this past year.
J. Richard Foth, Assistant Attorney General, represents the office of the At-
torney General in committee deliberations.
ALFReED G. SCHROEDER,
Chairman of the Kansas Judicial Council.



— BILL No. ____

AN Acr relating to Criminal Procedure, providing for the appointment of
counsel to assist indigent persons who are detained in connection with police
investigations or pursuant to an accusation or conviction of crime, authorizing
courts to provide records without cost to indigent -persons in appealed criminal
cases, authorizing and providing a procedure for compensation of appointed
counsel and for payment of other expense incident to the defense of indigent
accused persons, creating liability for and providing for the recovery of sums
expended for such purposes, and creating the Board of Supervisors of Panels
to Aid Indigent Defendants.

PREAMBLE

WhuEREAS, the Sixth Amendment to the Constitution of the United States
provides:
In all criminal prosecutions, the accused shall enjoy the right
.o to have the Assistance of Counsel for his de-
fense;
And, the Fourteenth Amendment to the Constitution of the United States
provides:
No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any per-
son within its jurisdiction the equal protection of the laws;
And, Section 10 of the Bill of Rights of the Constitution of the State of Kansas
provides:

In all prosecutions, the accused shall be allowed to appear
in person or by counsel;

And,

WHEREAS, in Powell v. Alabama, 287 U. S. 45 (1932), the Supreme Court
of the United States declared that the right to the aid of counsel “is of such
a character that it cannot be denied without violating those ‘fundamental prin-
ciples of liberty and justice which lie at the base of all our civil and political
institutions’ ”; and

In Johnson v. Zerbst, 304 U. S. 458 (1938), the Supreme Court of the
United States declared:

[The Assistance of Counsel] is one of the safeguards of the

Sixth Amendment deemed necessary to insure fundamental

rights of life and liberty,
and further declared that compliance with this constitutional mandate is an
essential prerequisite to a federal court’s jurisdiction to deprive an accused
of his life or liberty; and

In Gideon v. Wainwright, 372 U. S. 335 (1963), said Court held that
through the Fourteenth Amendment the Sixth Amendment right to counsel is
made applicable to prosecutions in the state courts and further held that the

(183)



184 JupiciaL Counci. BuLLETIN

right of the indigent defendant in a state criminal trial to have counsel sup-
plied by the state is a fundamental right, essential to a fair trial; and

In Douglas v. California, 372 U. S. 353 (1963), said Court held that where
the laws of a state grant a right of appellate review to the convicted defend-
ant, the equal protection of the laws requires that the indigent appellant be
supplied with assistance of counsel on appeal; and

In Draper v. Washington, 372 U. S. 487 (1963), Griffin v. Illinois, 351
U. 8. 12 (1956) and Eskridge v. Washington Board of Prison Terms and
Paroles, 357 U. S. 214 (1958), said Court held that where the laws of a
state grant a right of appellate review to a convicted defendant, the equal
protection of the laws requires that the indigent appellant be supplied with
a transcript of the trial proceedings, free of cost, if such transcript is necessary
to an effective review; and

In Miranda v. Arizona, 384 U. S. 436 (1966), said Court held that the
procedural safeguards necessary to secure the privilege against self-incrimination
require that an indigent person who has been taken into custody or is other-
wise deprived of his freedom of action in any significant way during a police
investigation and who indicates in any manner that he wishes to consult with
an attorney, be furnished the advice of counsel before being further interro-
gated; and

WHEREAS, it is the purpose and intent of the State of Kansas to supply all
persons charged with crimes under the laws of the state the full and com-
plete protection required by due process of law and the equal protection of
the laws:

Be it enacted by the Legislature of the State of Kansas:

SectioN 1. On or before the 1st day of July, 1967, the judge or judges
of the district court of each county shall prepare, and file in the office of the
clerk of the district court, a list of attorneys who are eligible for assignment
to represent indigent persons accused of crimes, such list to be known as the
Panel to Aid Indigent Defendants. Each member of the Panel to Aid Indigent
Defendants shall be available to represent indigent defendants upon the ap-
pointment of any judge or magistrate of the judicial district in which such
member maintains an office for the practice of law, or any adjacent judicial
district. A judge or magistrate may appoint an attorney who is a member of
the Panel to Aid Indigent Defendants of a county other than the county
where the case is pending only after such judge or magistrate has found that
no member of the Panel to Aid Indigent Defendants of the county where the
case is pending is eligible or qualified to represent the defendant. The Panel
to Aid Indigent Defendants may be amended by the addition of names thereto
or the deletion of names therefrom whenever the removal of attorneys to or
from the district or any other cause makes such action appropriate, and at
least once annually it shall be reviewed and approved by the judge or judges.
The district court shall provide by rule for the assignment of attorneys to the
Panel to Aid Indigent Defendants, for the distribution of the list of panel
members to magistrates and peace officers of the district, and for the appoint-
ment, by rotation or otherwise, of counsel from the Panel to Aid Indigent
Defendants to represent indigent persons charged with crimes in such cases
and under such circumstances as may be required by law.



Jupiciar. CounciL BULLETIN 185

COMMENT

The proposal seeks to establish a systematic procedure which will (1) as-
sure the availability of counsel when needed in cases involving indigent de-
fendants, (2) distribute the responsibility for representation of the indigent
accused over the largest possible segment of the bar, (3) permit the exclusion
of attorneys who on account of age, health, limited professional activity or
other reason are unable to engage in trial activity, and (4) inform attorneys
concerning their liability for such service.

Many different views concerning availability for appointment to represent
indigent defendants have been expressed and implemented by Kansas judges.
Traditionally, in all but the most serious cases, such appointments have been
made from the newest members of the bar who can profit most from the ex-
perience and for whom such appointments are deemed to involve less financial
sacrifice. It is reported that pursuant to the Criminal Justice Act of 1964
(18 U.S. C. 3006A) the United States District Court for the District of Kan-
sas has prepared rosters inclusive of all attorneys in practice in counties where
the court sits and that appointments are rotated among all attorneys whose
names appear on the lists. Since the activity is one for which the bar has a
peculiar public responsibility, it is desirable to distribute the activity among
lawyers as widely as possible. At the same time, modern criminal defense
practice involves a high degree of specialized knowledge and skill. It is
probable that many lawyers, due to limitations of interest, experience and
temperament, may, in particular cases, be unable to provide the effective as-
sistance of counsel required by due process of law. Also, it should be pointed
out that this proposal contemplates that counsel will be fairly and adequately
compensated for services to indigent defendants. Hence, the distribution of
the financial loss is no longer an important consideration.

In view of the above considerations and because of the widely varying con-
ditions found in the several counties of the state, the section does not set out
specific criteria for assigning attorneys to the defender list. Instead, it is con-
templated that the district court in each county will provide by rule for the
make-up of the list, having due regard to local conditions and to the factors
mentioned in this comment. In most cases appointments will probably be
rotated among panel members. However, exceptional cases may require some
deviation from a scheme of rigid rotation.

Attorneys are liable to appointment by any judge or magistrate of the
judicial district in which they practice or an adjacent judicial district. How-
ever, an attorney from outside the county can be appointed only when the
court finds that no attorney of the county is eligible and qualified. By “eligible
and qualified” it is meant that the attorney is a member of the Panel to Aid
Indigent Defendants of the county and that he is not disqualified by reason
of special knowledge, relationship, conflicting interest, etc.

Sec. 2. When any person has been taken into custody or is in any sig-
nificant way deprived of his freedom of action by a peace officer, such person
shall not be questioned until he has been warned that he has a right to remain
silent; that any statement he makes may be used as evidence against him; that
he has a right to the presence of an attorney, either retained or appointed; and
that if he wishes to consult with an attorney but is financially unable to
employ one, an attorney will be appointed for him prior to his being ques-
tioned. If such person indicates in any manner and at any stage of the
process that he wishes to consult with an attorney before speaking, he shall
not be questioned until he has had an opportunity to consult with retained or
appointed counsel. Except in cases where there is imminent danger that such
person will escape, it shall be the duty of the officer having custody of the
detained person to provide a suitable place where such person may confer
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privately with his attorney without surveillance or other intrusion by the police.
The district court shall prescribe by rule the procedure to be followed by
peace officers in obtaining the services of counsel from the Panel to Aid
Indigent Defendants to represent indigent persons detained by such peace
officers prior to appearance before a magistrate.

COMMENT

The first sentence is designed to comply with the standards established by
the Supreme Court of the United States in Miranda v. Arizona, 384 U. S. 436
(1966). It is imperative that before a suspect is questioned he be informed
(1) that he has a right to remain silent, (2) that his statements may be used
against him, (3) that he is entitled to the assistance of counsel at this stage,
and (4) that counsel will be provided if the suspect is without financial means
to obtain an attorney.

The proposal contemplates that each district court will adopt rules which
will provide guidelines for peace officers who must secure counsel under this
section.

Sec. 8. A defendant charged by the State of Kansas in a complaint, in-
formation or indictment with any felony is entitled to have the assistance of
counsel at every stage of the proceedings against him. If such a defendant
appears before any court or magistrate without counsel to assist him and con-
duct his defense, it shall be the duty of the court or magistrate to inform the
defendant that he is entitled to counsel and that counsel will be appointed
to represent him if he is not financially able to employ an attorney. The
court or magistrate shall give the defendant an opportunity to employ counsel
of his own choosing if he states he is able to do so; and if the defendant asks
to consult with counsel of his own choosing, he shall be given a reasonable
opportunity to do so. If it is determined that the defendant is not able to
employ counsel, as provided in Section 4, the court or magistrate shall ap-
point an attorney from the Panel to Aid Indigent Defendants to represent
him. A record of the proceedings provided for herein shall be entered in the
journal, and any order binding the defendant for trial or directing his further
detention upon the charge and the journal entry of trial and judgment shall
recite the substance of such proceedings. Counsel employed by or appointed
for the defendant shall have free access to him at all reasonable hours for the
purpose of conferring with him relative to the charge against him, for advising
him respecting his plea and for the preparation of his defense, if a defense is
to be made. It is the duty of an attorney appointed by the court to represent
a defendant, without charge to such defendant, to inform him fully of the
crime charged against him and the penalty therefor, and in all respects fully
and fairly to represent him in the action. If, after his appointment, the at-
torney learns that the defendant has funds or other resources sufficient to en-
able him to employ counsel, the attorney shall report these facts to the court
and ask permission to withdraw from the case or to be permitted to accept
compensation for his services, as provided in Section 8.

COMMENT

Present K.S. A. 62-1304 provides for the appointment of counsel for in-
digent defendants only at the trial stage in the district court. There is no pro-
vision for appointed counsel in preliminary hearings in felony cases. Al-
though the Supreme Court of the United States has not passed directly upon
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the due process implication of failure to provide counsel at this proceeding,
it seems likely that the considerations of Gideon v. Wainwright, 372 U. S. 335
(1968), may be applicable. In fact, a large number of examining magistrates
in Kansas now appoint counsel for preliminary hearings notwithstanding the
lack of specific statutory authority.

In general, the mechanics of appointment are handled in the same manner
as under the present law (K.S. A. 62-1304). It should be noted that pro-
vision is made for a specific finding of indigency,.in the manner provided by
Section 4. Also, it should be noted that the proposal contained no provision
for waiver of counsel at this stage. This is a deliberate omission, reflecting
the view that in every case counsel may be useful and in no case is the
presence of counsel prejudicial.

Sec. 4. When any defendant who is entitled to have the assistance of
counsel, under the provisions of Section 8 of this act, claims that he is finan-
cially unable to employ counsel, the judge may, in his discretion, require that
the defendant file an affidavit stating (1) his name, home address, occupa-
tion and place of employment; (2) if married, the name, home address, oc-
cupation and place of employment of his spouse; ( 3) if under 21 years of
age when the prosecution was commenced, the names, home addresses, occu-
pations and places of employment of his parents; ( 4) a complete statement of
his assets, liabilities, current income and the persons legally dependent on him
for support; (5) insofar as he has knowledge, a statement of the assets,
liabilities, current income and legal dependents of his spouse, if he was mar-
ried when the crime charged is claimed to have been committed, and his
parents if he was under 21 years of age when the crime charged is claimed
to have been committed. The judge or magistrate may interrogate the de-
fendant under ocath concerning the contents of the affidavit and may direct
the county attorney, sheriff, marshall or other officer of the county to investi-
gate and report upon the financial condition of the defendant and may also
require the production of evidence upon the issue of the defendant’s financial
inability to employ counsel. Upon the basis of the defendant’s affidavit, if
required by the court, his statements under oath, and such other competent
evidence as may be brought to the attention of the judge or magistrate, which
shall be made part of the record in the case, the judge or magistrate shall
determine whether the defendant is financially unable to employ counsel.
In making such determination the judge or magistrate shall consider the de-
fendant’s assets, including any property which may have been transferred or
conveyed by him to any person without adequate monetary consideration after
the commission of the alleged crime; his liabilities; his occupation and current
income therefrom; the persons legally dependent on him for support; the
nature and gravity of the crime charged against him; the services and time
necessary to provide the defendant with adequate defense; and the amount of
fees usually charged in such cases in the county or locality. If the judge or
magistrate determines that the defendant is financially able to employ coun-
sel, he shall so advise the defendant and give him a reasonable opportunity
to employ an attorney of his own choosing. If the judge or magistrate finds
that the defendant is financially unable to employ counsel, he shall appoint
an attorney as provided in Section 8. The judge or magistrate shall inform
the defendant for whom counsel is appointed that the amount expended by
the state in providing counsel and other defense services will be entered as a
judgment against him, and that an action to recover such amount may be
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brought against his spouse, if he was married when the crime charged is
claimed to have been committed, and against his parents, or either or them,
if he was under 21 years of age when the crime charged is claimed to have
been committed. A determination by the judge or magistrate that the de-
fendant is financially unable to employ counsel or pay other costs of his de-
fense shall not preclude a recovery from the defendant or his spouse or
parents of reasonable sums paid by the state for necessary counse] and other
defense services.

The determination that a defendant is indigent and financially unable to
employ counsel and pay other costs of his defense shall be subject to review
at any time by any judge or magistrate before whom the cause is then pend-
ing. In each proceeding subsequent to the one in which the defendant has
first been found to be financially unable to employ counsel and pay the costs
of his defense, as provided in this section, the judge or magistrate having
jurisdiction may require the defendant to file a supplemental affidavit showing
his financial condition and such judge or magistrate may, upon the basis of
such supplemental affidavit and evidence supplied in prior proceedings de-
termine whether the defendant is then financially able to employ counsel and
pay other costs of his defense.

COMMENT

The proposal provides a procedure_for determining the fact of indigency.
At the outset a financial affidavit may be required from the defendant, stating
his financial situation and that of his spouse and parents in cases where they
may be held liable. The determination of indigency is made with reference
to the defendant’s financial condition, but, as the_legislation is proposed, the
right of the state to recover sums expended extends to spouses and to parents
of defendants who were under 21 when the crime charged was committed.

Both the Judicial Council and its Advisory Committee expressed sharp
differences of opinion as to whether recovery from the spouse or parent ought
to be authorized. The conflict in values is apparent. On the one hand, it is
traditional that defense services in criminal cases are matters of most immediate
concern to the accused and his family and that the cost of such services should
be borne by those most immediately concerned. Also, the burden on the
public treasury should be kept at the minimum level consistent with effective
justice. On the other hand, there are patent possibilities of injustice in the
rigid enforcement of a provision for recovery from spouses and parents. The
decision involves a matter of public policy that only the legislature can
determine.

If it is determined that spouses and parents should not be responsible, the
following language should be stricken:

All of item (5) in the first sentence; all after “against him”
in the seventh sentence; in the eighth sentence, the words
“or his spouse or parents.”

Although the consideration upon which the determination of indigency
should be based is fairly clear and is stated in the proposal, no attempt has
been made to establish a fixed standard of indigency. In view of the widely
varying conditions which different cases may present, a statuto: definition
of indigency does not seem feasible. Also, as the act provides ?;r recovery
of sums expended by the state, in all cases, a remedy is available where
appointments may be improvidently made.

Provision for recovery is found in Section 13.

Sec. 5. When a defendant has been convicted in the district court of any
felony, the judge shall inform such defendant that he is entitled to appeal to



Jupiciar Councn. BurLLeTiv 189

the Supreme Court and shall further inform him that if he is financially unable
to pay the costs of such appeal he may request the court to appoint an attorney
to represent him on appeal and to direct that he be supplied with a transcript
of the trial record. If the defendant shall make and file an affidavit stating
that he intends, in good faith, to take an appeal in the case and if the court
determines, as provided in Section 4, that the defendant is not financially
able to employ counsel the court shall appoint counsel from the Panel to
Aid Indigent Defendants to represent the defendant and to perfect and
handle the appeal. If the defendant shall file a verified motion for transcript
stating that a transcript of the trial record is necessary to enable him to prose-
cute the appeal and that he is not financially able to pay the cost of pro-
curing such transcript, and if the court finds that the statements contained
therein are true the court shall order that such transcript be supplied to the
defendant and paid for, as provided in Section 9, from the Fund to Aid
Indigent Defendants. Upon an appeal or petition for certiorari addressed
to the Supreme Court of the United States, if the defendant is without means
to pay the cost of making and forwarding the necessary records, the Supreme
Court of Kansas may by order provide for the furnishing of necessary records.

COMMENT

Present K. S. A, 62-13804 provides for supplying trial transcripts to indigent
criminal defendants on appeal to the Supreme Court and for appointment of
counsel in such cases when the death penalty has been imposed. Supreme
Court Rule No. 56 provides for appointment of counsel to represent indigent
appellants before the Supreme Court in other criminal cases. There is no
provision for compensating appointed appellate counsel except in capital
cases, where the statute authorizes payment of a fee not to exceed $300.
In non-capital cases, claims for attorneys’ services and expense are processed
by the Claims and Accounts Committee of the Legislature.

The proposal is similar to the current practice, under the statute and rule
cited above.

The section contemplates that where there has been an earlier determination
of indigency, the defendant’s affidavit will be sufficient evidence of financial
inability at the appellate stage. However, when there has been no prior
determination, compliance with Section 3 is required.

Sec. 6. If any person is in custody under a sentence of imprisonment upon
conviction of a felony, and such person shall file a petition for writ of habeas
corpus or a motion attacking sentence under K.S. A. 60-1507 and shall file
with such petition or motion his affidavit stating that the petition or motion
is filed in good faith and that he is financially unable to pay the costs of
such action and to employ counsel to assist him, the court shall make a
preliminary examination of the petition or motion and the supporting papers;
and if the court finds that the petition or motion presents substantial questions
of law or triable issues of fact and if the petitioner or movant has been, or if
he shall thereafter be, determined to be an indigent person, as provided in
Section 4, the court shall appoint counsel from the Panel to Aid Indigent
Defendants to assist such person and authorize the action to be filed without
a deposit of security for costs. If the petition or motion in such case raises
questions shown by the trial record, the court shall order that the petitioner
or movant be supplied with a transcript of the trial proceedings, or so much
thereof as may be necessary to present the issue, without cost to him. Should
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an appeal be taken in such action, the trial court shall, if it finds that the
petitioner or movant is an indigent person, appoint counsel to conduct the
appeal, order that the appellant be supplied with a record of the proceedings
or so much thereof as the court determines to be necessary and order that
the deposit of security for costs be waived.

COMMENT

The proposed section extends the right to appointed counsel to post-
conviction procedures. Insofar as it applies to proceedings under K.S.A.
60-1507, the section duplicates and amplifies Rule No. 121 (f) of the Kansas
Supreme Court. The rule apparently is limited to section 60-1507 cases,
but the proposal would be applicable in all post-conviction actions. It is not
contempf;ted that counsel would be supplied in all cases where the petitioner
or movant is an indigent person. The court must first, upon the basis of a
preliminary examination, determine that the petition or motion presents sub-
stantial issues of law or triable issues of fact.

Sgc. 7. An attorney who performs services for an indigent person, as
provided by this act, shall at the conclusion of such service or any part thereof
be entitled to reasonable compensation for his services and to be reimbursed
for expenses reasonably incurred by him in performing such services. Com-
pensation for services shall be paid in accordance with standards adopted
by the Board of Supervisors of Panels to Aid Indigent Defendants. Claims
for compensation and reimbursement shall be certified by the claimant and
approved by the district judge before whom the service was performed, or,
when the service was performed outside the district court, by the presiding
judge or the district court in the county in which the service was performed
or, in the case of proceedings in the Supreme Court, by the departmental
justice for the department in which the appeal originated. Each claim shall
be supported by a written statement, specifying in detail the time expended,
the services rendered, the expenses incurred in connection with the case
and any other compensation or reimbursement received. When properly
certified and approved, such claims for compensation and reimbursement shall
be filed in the office of the judicial administrator of the courts who shall
authorize payment from the Aid to Indigent Defendants Fund. The Supreme
Court may adopt rules governing the filing, processing and payment of such
claims.

COMMENT

The proposed section governs procedure for claiming reimbursement for
defender services. A state fund, known as the Aid to Indigent Defendants
Fund is created by proposed Section 11, infra. The Board of Supervisors of
Panels to Aid Indigent Defendants, is created and the composition is provide
by Section 14, infra.

Smc. 8. Counsel for a defendant who is financially unable to obtain inves-
tigative, expert or other services mecessary to an adequate defense in his
case may request them in an ex parte application addressed to the magistrate
or court where the action is pending. Upon finding, after appropriate inquiry
in an ex parte proceeding, that the services are necessary and that the defend-
ant is financially unable to obtain them, the magistrate or court shall authorize
counsel to obtain the services on behalf of the defendant. The court may,
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in the interests of justice, and upon a finding that timely procurement of
necessary services could not await prior authorization, ratify such services after
they have been obtained. The court shall determine reasonable compensation
for the services and approve payment to the organization or person who
rendered them upon the filing of a certified claim for compensation supported
by a written statement specifying the time expended, services rendered,
expenses incurred on behalf of the defendant, and the compensation received
in the same case or for the same services from any other source. Payment
shall be made in the manner provided in Section 7 of this Act.

COMMENT

This proposal is patterned upon a provision of the Federal Criminal Justice
Act of 1964 (18 U.S.C. 3006[e]). It provides for services not specifically
provided by the present laws of Kansas. The federal statute places a $300
limit on services rendered to a defendant by a single claimant.

Sec. 9. Whenever it is determined that a transcript of all or some part
of a trial or other proceeding is necessary to enable a person who is entitled
to appeal, or to pursue another post-conviction remedy, to present his cause
adequately and it is further determined that the appellant or petitioner or
movant is financially unable to pay for the preparation of such transcript,
the district judge shall order that the transcript be supplied to the appellant
or petitioner or movant by the official reporter of the District Court. Upon
presentation and approval of the reporter’s claim for services in the preparation
of such transcript, in the manner provided in Section 7, he shall be com-
pensated from the Aid to Indigent Defendants Fund. The rate of com-
pensation per folio for each original transcript and each carbon copy made
with the original transcript shall be fixed by the Board of Supervisors of
Panels to Aid Indigent Defendants. A folio shall consist of one hundred
words and two figures shall be counted as one word.

COMMENT

Under K.S.A. 1965 Supp. 20-904, court reporters are compensated for
services performed in the preparation of transcripts by “a reasonable fee
which shall be fixed by the state board of examiners of court reporters.”

Sec. 10. Whenever the court finds that funds are available for payment
from or on behalf of a defendant, the court may authorize or direct that
such funds be paid to the appointed attorney, to any person or organization
authorized pursuant to Section 8 to render investigative, expert or other
services, or to the court for deposit in the Aid to Indigent Defendants Fund
as reimbursement to the appropriation current at the time of payment, to
carry out the provisions of this act. Except as so authorized or directed, no
person or organization may request or accept any payment or promise of
payment for representation or services performed for a defendant pursuant
to court appointment or order.

COMMENT

The proposal is similar to a provision of the Federal Criminal Justice
Act of 1964. (18 U.S. C. 3006A[f]).

Sec. 11. If at any time after appointment of counsel the court or magis-
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trate having jurisdiction of the case finds that the defendant is financially
able to obtain counsel or to make partial payment for representation, he may
terminate the appointment of counsel or authorize payment as provided in
Section 10, as the interests of justice may dictate. If at any stage of the
proceedings, including appeal, the court having jurisdiction of the case finds
that the defendant is financially unable to pay counsel whom he has retained,
the court may appoint counsel as provided in Section 1 and authorize pay-
ment as provided in Section 7, as the interests of justice may dictate. The
magistrate or court having jurisdiction of the case may, in the interests of
justice, substitute one appointed counsel for another at any stage of the
proceeding.

COMMENT

The proposal attempts to define the continuing power of the court to supply
or withdraw the services of appointed counsel, or to make substitutions in
appointments at any stage of the proceeding.

Sec. 12. There is hereby created in the state treasury a fund to be known
as the Aid to Indigent Defendants Fund to be made up of all moneys credited
to it as provided by law. All authorized claims for services and expenses
of counsel, fees for preparation of transcripts, for investigative services and
for other costs involved in the representation of indigent accused persons
shall be paid from such fund. The Legislature shall appropriate and otherwise
provide by law for the payment of such moneys into such fund as may be
needed to provide the services to indigent accused persons required by law;
and the state treasurer is hereby authorized to accept and deposit in such
fund any grants, gifts, contributions or bequests from public or private
sources for aid to indigent defendants. The Aid to Indigent Defendants
Fund shall be administered by the judicial administrator of the courts and
disbursements therefrom shall be made upon the order of the judicial adminis-
trator for services in aid of indigent defendants. The judicial administrator
is hereby authorized to procure such supplies and equipment and to employ
and fix the compensation of such clerical and other assistance as may be
necessary to carry out the provisions of this act. Any person so employed
shall be within the unclassified service of the Kansas civil service act.

COMMENT

Although the committee has considered at length the problem of possible
sources of revenue to finance the service, it has elected not to recommend a
particular plan. It is the view of the committee members that this is a
problem of financing the necessary services of government and is exclusively
within the province of the Legislature.

Sec. 13. (a) Whenever any expenditure has been made from the Aid to
Indigent Defendants Fund to provide counsel and other defense services to
any defendant, as authorized by Section 10, such defendant shall be liable to
the state of Kansas for a sum equal to such expenditure, and such sum may
be recovered from the defendant by the state of Kansas for the benefit of the
Fund to Aid Indigent Defendants. Within 30 days after such expenditure,
the judicial administrator shall send a notice by certified mail to the person
on whose behalf such expenditure was made, which notice shall state the
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amount of the expenditure and shall demand that the defendant pay said
sum to the state of Kansas for the benefit of the Fund to Aid Indigent
Defendants within 60 days after receipt of such notice. The notice shall
state that such sum became due on the date of the expenditure and that
the sum demanded will bear interest at 6% per annum from the due date
until paid. Failure to receive any such notice shall not relieve the person
to whom it is addressed from the payment of the sum claimed and any
interest due thereon. '

Should the sum demanded remain unpaid at the expiration of 60 days
after mailing the notice, the judicial administrator shall certify an abstract
of the total amount of the unpaid demand and interest thereon to the Clerk
of the District Court of the county in which counsel was appointed or the
expenditure authorized by the court, and such clerk shall enter the total
amount thereof on his judgment docket and said total amount, together with
the interest thereon at the rate of 6% per annum, from the date of the
expenditure thereof until paid, shall become a judgment in the same manner
and to the same extent as any other judgment under the code of civil pro-
cedure and shall become a lien on real estate from and after the time of
filing thereof. A transcript of said judgment may be filed in another county
and become a lien upon real estate, located in such county, in the same
manner as is provided in case of other judgments. Execution, garnishment,
or other proceedings in aid of execution may issue within the county, or to
any other county, on said judgment in like manner as on judgments under
the code of civil procedure. None of the exemptions provided for in the
code of civil procedure shall apply to any such judgment, but no such judg-
ment shall be levied against a homestead. If execution shall not be sued
out within five years from the date of the entry of any such judgment, or if
five years shall have intervened between the date of the last execution issued
on such judgment and the time of suing out another writ of execution
thereon, such judgment shall become dormant and shall cease to operate as
a lien on real estate of the judgment debtor. Such dormant judgment may
be revived in like manner as dormant judgments under the code of civil
procedure.

(b) Whenever any expenditure has been made from the Aid to Indigent
Defendants Fund to provide counsel and other defense services to any
defendant, as authorized by Section 10, a sum equal to such expenditure
may be recovered by the state of Kansas for the benefit of the Aid to Indigent
Defendants Fund from the spouse of such defendant, if he was married at
the time the crime charged was claimed to have been committed, and from
his parents or either of them, if he was under twenty-one years of age at
the time the crime charged was claimed to have been committed, and such
persons are hereby made liable to reimburse the state of Kansas for such
expenditures with interest at 6% per annum. Such action shall be prosecuted
by the Attorney General, who may require the assistance of the County
Attorney of the county in which the action is to be filed, and shall be
governed by the provisions of the code of civil procedure relating to actions
for the recovery of money. No action shall be brought against a spouse or
parent to recover for sums expended on behalf of an indigent defendant,
unless such action shall have been filed within five years after the date of
the expenditure from the Fund to Aid Indigent Defendants.
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COMMENT

Recovery provisions are deemed important safeguards against abuses. Sub-
section (a) of the proposal would create a right in the state to recover any
sum expended on behalf of an indigent accused person from the person.
Subsection (b) authorizes from his spouse if he was married or from his
parents if he was under 21 when the crime was committed. Subsection (b)
should be deleted if the legislature decides against the policy reflected therein.
The proceedings relating to judgments against the accused are similar to those
found in K.S.A. 79-2101 relating to personal property judgments.

The basic responsibility of the Board of Supervisors is to fix fee schedules
for attorneys. However, it is contemplated that the compensation of others
who perform services for indigent persons and are compensated from the Fund
to Aid Indigent Defendants will be within the purview of the Board.

Sec. 14. There is hereby created a Board of Supervisors of Panels to
Aid Indigent Defendants which shall consist of a Justice of the Supreme Court,
who shall be chairman, the judicial administrator, who shall be secretary,
two district judges and three practicing attorneys, all of whom shall be
appointed by the Chief Justice of the Supreme Court. The initial terms of
the appointed members of the board shall be as follows: One judge and
one attorney shall be appointed for terms of one year each; one judge and
one attorney shall be appointed for terms of two years each; and the Justice
of the Supreme Court and one attorney shall be appointed for terms of
three years each. Thereafter all appointments to the board shall be made
for terms of three years. One district judge and at least one attorney mem-
ber shall reside in counties of more than 100,000 population. All attorney
members shall be members of the Panels to Aid Indigent Defendants of their
respective counties. Members of the Board of Supervisors shall be reim-
bursed for actual and necessary expenses incurred in the performance of
their duties and shall not be subject to the limitations of K. S. A. 75-3207 and
amendments thereto. The Board of Supervisors of Panels to Aid Indigent
Defendants shall fix and promulgate schedules of standard rates of com-
pensation for attorneys who are assigned to represent indigent defendants
under this Act, and shall perform such other duties as may be imposed by
law or rules adopted by the Supreme Court.

Sec. 15. Existing K. S. A. 62-13804 is hereby repealed.
STATUTE TO BE REPEALED

62-1304. Counsel for accused; appointment, when; compensation;
record of proceedings; costs, expenses and attorney fees, how paid. (a) If
any person about to be arraigned upon an indictment or information for any
offense against the laws of this state be without counsel to conduct his defense,
it shall be the duty of the court to inform him that he is entitled to counsel,
and to give him an opportunity to employ counsel of his own choosing, if he
states that he is able to do so. If he does ask to consult counsel of his own
choosing, the court shall permit him to do so, if such counsel is within the
territorial jurisdiction of the court. If he is not able to employ counsel, and
does not ask to consult counsel of his own choosing, the court shall appoint
counsel to represent him, unless he states in writing that he does not want
counsel to represent him and the court shall find that the appointment of
counsel over his objection will not be to his advantage. A record of such
proceedings shall be made by the court reporter, which shall be transcribed
and reduced to writing by the reporter, who shall certify to the correctness of
such transcript, and such transcript shall be filed and made a part of the files
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in the cause. The substance of the proceedings provided for herein shall be
entered of record in the journal and shall be incorporated in the journal entry
of trial and judgment. Counsel employed by or appointed for the accused
shall have free access to him at reasonable hours for the purpose of conferring
with him relative to the charge against him and advising him respecting his
plea, and for the preparation of his defense, if a defense is to be made. It
is the duty of an attorney appointed by the court to represent a defendant,
without charge to defendant, to inform him fully of the offense charged
against him and of the penalty therefor, confer with available witnesses,
cause subpoenas to be issued for witnesses necessary or proper for defendant,
and in all respects to fully and fairly represent him in the action. If after
his appointment the attorney learns that the defendant, or his relatives or
friends, are able to employ counsel for defendant, he shall report those facts
to the court and ask permission to withdraw from the case or to be permitted
to accept compensation for his services. Whereupon the court shall make an
appropriate order with respect thereto. If an attorney so appointed shall
not have been paid and shall have complied with all of the provisions of this
section, he shall receive a reasonable fee for his services, which shall be set
by the trial judge and the same shall be paid from the general fund of the
county in which the action was tried.

b) Any person convicted of any felony shall be entitled to appeal such
conviction to the supreme court without cost of a transcript of trial court
proceedings to such defendant if the defendant shall present to the judge his
affidavit that he intends in good faith to take an appeal in the case and that
such transcript is necessary to enable him to prosecute the appeal, and that
the defendant has not the means to pay for the same. Thereupon, the
court shall order the transcript made at the expense of the county, such expense
to be payable from the county general fund. Upon any appeal to the United
States supreme court, where the defendant has not the means to pay the
cost of making and forwarding the necessary records, the Kansas supreme
court may by order prescribe the furnishing of such records and the expense
of the same shall be paid out of the general fund of the county in which the
conviction was had. When any defendant has been found guilty of murder in
the first degree and his punishment fixed at death, and he be without means
to employ counsel to perfect such appeal, he shall make affidavit to that
effect, and shall be entitled to the appointment of counsel. The judge of the
court in which such defendant was convicted shall, when requested by the
defendant and when satisfied that the affidavit was made in good faith, appoint
competent counsel to conduct such appeal. Such counsel shall be entitled to
his_actual and necessary expenses incurred in conducting such appeal, and in
addition thereto, shall be entitled to a fee for his services to be fixed by the
supreme court, In no case shall such fee exceed three hundred dollars ($300):
Provided, Payment of such costs, expenses and attorneys fees herein provided
for shall be from the general fund of said county. [G.’S. 1868, ch. 82, § 160;
R. S. 19283, 62-1304; L. 1941, ch. 291, § 1; L. 1953, ch. 282, § 1; L. 1957,
ch. 829, § 1; L. 1961, ch. 278, § 1; L. 1963, ch. 805, § 1; June 30.]
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GEORGE AUSTIN BROWN. (1931-1933) Wichita
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